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Rule G. Forfeiture Actions in Rem

(1) Scope. This rule governs a forfeiture action in rem arising from a federal statute.
To the extent that this rule does not address an issue, Supplemental Rules C and E
and the Federal Rules of Civil Procedure also apply.

(2) Complaint. The complaint must:
(a) be verified;

(b) state the grounds for subject-matter jurisdiction, in rem jurisdiction over the
defendant property, and venue;

(c) describe the property with reasonable particularity;

(d) if the property is tangible, state its location when any seizure occurred and—if
different—its location when the action is filed;

(e) identify the statute under which the forfeiture action is brought; and

(f) state sufficiently detailed facts to support a reasonable belief that the
government will be able to meet its burden of proof at trial.

(3) Judicial Authorization and Process.

(a) Real Property. If the defendant is real property, the government must proceed
under 18 U.S.C. §985.

(b) Other Property,; Arrest Warrant. If the defendant is not real property:

(i) the clerk must issue a warrant to arrest the property if it is in the
government's possession, custody, or control;
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(c) Execution of Process.

(i) The warrant and any supplemental process must be delivered to a person or
organization authorized to execute it, who may be: (A) a marshal or any other
United States officer or employee; (B) someone under contract with the United
States; or (C) someone specially appointed by the court for that purpose.

(ii) The authorized person or organization must execute the warrant and any
supplemental process on property in the United States as soon as practicable
unless:

(A) the property is in the government's possession, custody, or control; or

(B) the court orders a different time when the complaint is under seal, the
action is stayed before the warrant and supplemental process are executed, or
the court finds other good cause.

(iii) The warrant and any supplemental process may be executed within the
district or, when authorized by statute, outside the district.

(iv) If executing a warrant on property outside the United States is required,
the warrant may be transmitted to an appropriate authority for serving process
where the property is located.

(4) Notice.
(a) Notice by Publication.

(i) When Publication Is Required. A judgment of forfeiture may be entered only
if the government has published notice of the action within a reasonable time
after filing the complaint or at a time the court orders. But notice need not be
published if:

(A) the defendant property is worth less than $1,000 and direct notice is sent
under Rule G(4)(b) to every person the government can reasonably identify as
a potential claimant; or

(B) the court finds that the cost of publication exceeds the property's value
and that other means of notice would satisfy due process.

(ii) Content of the Notice. Unless the court orders otherwise, the notice must:

(A) describe the property with reasonable particularity;
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(B) only once if, before the action was filed, notice of nonjudicial forfeiture of
the same property was published on an official internet government forfeiture
site for at least 30 consecutive days, or in a newspaper of general circulation for
three consecutive weeks in a district where publication is authorized under Rule

G(4)(a)(iv).

(iv) Means of Publication. The government should select from the following
options a means of publication reasonably calculated to notify potential claimants
of the action:

(A) if the property is in the United States, publication in a newspaper
generally circulated in the district where the action is filed, where the property
was seized, or where property that was not seized is located;

(B) if the property is outside the United States, publication in a newspaper
generally circulated in a district where the action is filed, in a newspaper
generally circulated in the country where the property is located, or in legal
notices published and generally circulated in the country where the property is
located; or

(C) instead of (A) or (B), posting a notice on an official internet government
forfeiture site for at least 30 consecutive days.

(b) Notice to Known Potential Claimants.

(i) Direct Notice Required. The government must send notice of the action and a
copy of the complaint to any person who reasonably appears to be a potential
claimant on the facts known to the government before the end of the time for
filing a claim under Rule G(5)(a)(ii)(B).

(ii) Content of the Notice. The notice must state:
(A) the date when the notice is sent;

(B) a deadline for filing a claim, at least 35 days after the notice is sent;

days after filing the claim; and

(D) the name of the government attorney to be served with the claim and
answer.

(iii) Sending Notice.
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(B) Notice may be sent to the potential claimant or to the attorney
representing the potential claimant with respect to the seizure of the property
or in a related investigation, administrative forfeiture proceeding, or criminal
case.

(C) Notice sent to a potential claimant who is incarcerated must be sent to
the place of incarceration.

(D) Notice to a person arrested in connection with an offense giving rise to
the forfeiture who is not incarcerated when notice is sent may be sent to the
address that person last gave to the agency that arrested or released the
person.

(E) Notice to a person from whom the property was seized who is not
incarcerated when notice is sent may be sent to the last address that person
gave to the agency that seized the property.

(iv) When Notice Is Sent. Notice by the following means is sent on the date
when it is placed in the mail, delivered to a commercial carrier, or sent by
electronic mail.

(v) Actual Notice. A potential claimant who had actual notice of a forfeiture
action may not oppose or seek relief from forfeiture because of the government's
failure to send the required notice.

(5) Responsive Pleadings.
(a) Filing a Claim.

(i) A person who asserts an interest in the defendant property may contest the
forfeiture by filing a claim in the court where the action is pending. The claim
must:

(A) identify the specific property claimed;
(B) identify the claimant and state the claimant's interest in the property;
(C) be signed by the claimant under penalty of perjury; and

(D) be served on the government attorney designated under Rule G(4)(a)(ii)
(C) or (b)(ii)(D).

(ii) Unless the court for good cause sets a different time, the claim must be
v filed:
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after the first day of publication on an official internet government forfeiture
site; or

(C) if notice was not published and direct notice was not sent to the claimant
or the claimant's attorney:

(1) if the property was in the government's possession, custody, or control
when the complaint was filed, no later than 60 days after the filing, not
counting any time when the complaint was under seal or when the action was
stayed before execution of a warrant issued under Rule G(3)(b); or

(2) if the property was not in the government's possession, custody, or
control when the complaint was filed, no later than 60 days after the
government complied with 18 U.S.C. §985(c) as to real property, or 60 days
after process was executed on the property under Rule G(3).

(iii) A claim filed by a person asserting an interest as a bailee must identify the
bailor, and if filed on the bailor's behalf must state the authority to do so.

(b) Answer. A claimant must serve and file an answer to the complaint or a
objection to in rem jurisdiction or to venue if the objection is not made by motion or
stated in the answer.

(6) Special Interrogatories.

(a) Time and Scope. The government may serve special interrogatories limited to
the claimant's identity and relationship to the defendant property without the
court's leave at any time after the claim is filed and before discovery is closed. But
if the claimant serves a motion to dismiss the action, the government must serve
the interrogatories within 21 days after the motion is served.

(b) Answers or Objections. Answers or objections to these interrogatories must be
served within 21 days after the interrogatories are served.

(c) Government's Response Deferred. The government need not respond to a
claimant's motion to dismiss the action under Rule G(8)(b) until 21 days after the
claimant has answered these interrogatories.

(7) Preserving, Preventing Criminal Use, and Disposing of Property; Sales.

(a) Preserving and Preventing Criminal Use of Property. When the government
Vv does not have actual possession of the defendant property the court, on motion or
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(i) Order to Sell. On motion by a party or a person having custody of the
property, the court may order all or part of the property sold if:

(A) the property is perishable or at risk of deterioration, decay, or injury by
being detained in custody pending the action;

(B) the expense of keeping the property is excessive or is disproportionate to
its fair market value;

(C) the property is subject to a mortgage or to taxes on which the owner is in
default; or

(D) the court finds other good cause.

(ii) Who Makes the Sale. A sale must be made by a United States agency that
has authority to sell the property, by the agency's contractor, or by any person
the court designates.

the sale, or different procedures.

(iv) Sale Proceeds. Sale proceeds are a substitute res subject to forfeiture in
place of the property that was sold. The proceeds must be held in an interest-
bearing account maintained by the United States pending the conclusion of the
forfeiture action.

(v) Delivery on a Claimant's Motion. The court may order that the property be
delivered to the claimant pending the conclusion of the action if the claimant
shows circumstances that would permit sale under Rule G(7)(b)(i) and gives
security under these rules.

(c) Disposing of Forfeited Property. Upon entry of a forfeiture judgment, the
property or proceeds from selling the property must be disposed of as provided by
law.

(8) Motions.

(a) Motion To Suppress Use of the Property as Evidence. If the defendant
property was seized, a party with standing to contest the lawfulness of the seizure
may move to suppress use of the property as evidence. Suppression does not affect

forfeiture of the property based on independently derived evidence.
v
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(ii) In an action governed by 18 U.S.C. §983(a)(3)(D) the complaint may not be
dismissed on the ground that the government did not have adequate evidence at
the time the complaint was filed to establish the forfeitability of the property. The
sufficiency of the complaint is governed by Rule G(2).

(c) Motion To Strike a Claim or Answer.

(i) At any time before trial, the government may move to strike a claim or
answer:

(A) for failing to comply with Rule G(5) or (6), or
(B) because the claimant lacks standing.
(ii) The motion:

(A) must be decided before any motion by the claimant to dismiss the action;
and

(B) may be presented as a motion for judgment on the pleadings or as a
motion to determine after a hearing or by summary judgment whether the
claimant can carry the burden of establishing standing by a preponderance of
the evidence.

(d) Petition To Release Property.

(i) If a United States agency or an agency's contractor holds property for
judicial or nonjudicial forfeiture under a statute governed by 18 U.S.C. §983(f), a
person who has filed a claim to the property may petition for its release under
§983(f).

(i) If a petition for release is filed before a judicial forfeiture action is filed
against the property, the petition may be filed either in the district where the
property was seized or in the district where a warrant to seize the property
issued. If a judicial forfeiture action against the property is later filed in another
district—or if the government shows that the action will be filed in another district
—the petition may be transferred to that district under 28 U.S.C. §1404.

(e) Excessive Fines. A claimant may seek to mitigate a forfeiture under the
Excessive Fines Clause of the Eighth Amendment by motion for summary judgment
or by motion made after entry of a forfeiture judgment if:
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(As added Apr. 12, 2006, eff. Dec. 1, 2006; amended Mar. 26, 2009, eff. Dec. 1,
2009.)

CoMMITTEE NOTES ON RULES—2006

Rule G is added to bring together the central procedures that govern civil forfeiture
actions. Civil forfeiture actions are in rem proceedings, as are many admiralty
proceedings. As the number of civil forfeiture actions has increased, however, reasons
have appeared to create sharper distinctions within the framework of the
Supplemental Rules. Civil forfeiture practice will benefit from distinctive provisions
that express and focus developments in statutory, constitutional, and decisional law.
Admiralty practice will be freed from the pressures that arise when the needs of civil
forfeiture proceedings counsel interpretations of common rules that may not be
suitable for admiralty proceedings.

Rule G generally applies to actions governed by the Civil Asset Forfeiture Reform Act
of 2000 (CAFRA) and also to actions excluded from it. The rule refers to some specific
CAFRA provisions; if these statutes are amended, the rule should be adapted to the
new provisions during the period required to amend the rule.

Rule G is not completely self-contained. Subdivision (1) recognizes the need to rely
at times on other Supplemental Rules and the place of the Supplemental Rules within
the basic framework of the Civil Rules.

Supplemental Rules A, C, and E are amended to reflect the adoption of Rule G.
Subdivision (1)

Rule G is designed to include the distinctive procedures that govern a civil forfeiture
action. Some details, however, are better supplied by relying on Rules C and E.
Subdivision (1) incorporates those rules for issues not addressed by Rule G. This
general incorporation is at times made explicit—subdivision (7)(b)(v), for example,
invokes the security provisions of Rule E. But Rules C and E are not to be invoked to
create conflicts with Rule G. They are to be used only when Rule G, fairly construed,
does not address the issue.

The Civil Rules continue to provide the procedural framework within which Rule G
and the other Supplemental Rules operate. Both Rule G(1) and Rule A state this basic
proposition. Rule G, for example, does not address pleadings amendments. Civil Rule
15 applies, in light of the circumstances of a forfeiture action.

NG ihdivicion (2)
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standard to civil forfeiture actions has evolved to the standard stated in subdivision
(2)(f). The complaint must state sufficiently detailed facts to support a reasonable
belief that the government will be able to meet its burden of proof at trial. See U.S. v.
Mondragon, 313 F.3d 862 (4th Cir. 2002). Subdivision (2)(f) carries this forfeiture
case law forward without change.

Subdivision (3)
Subdivision (3) governs in rem process in a civil forfeiture action.
Paragraph (a). Paragraph (@) reflects the provisions of 18 U.S.C. §985.

Paragraph (b). Paragraph (b) addresses arrest warrants when the defendant is not
real property. Subparagraph (i) directs the clerk to issue a warrant if the property is in
the government's possession, custody, or control. If the property is not in the
government's possession, custody, or control and is not subject to a restraining order,
subparagraph (ii) provides that a warrant issues only if the court finds probable cause
to arrest the property. This provision departs from former Rule C(3)(a)(i), which
authorized issuance of summons and warrant by the clerk without a probable-cause
finding. The probable-cause finding better protects the interests of persons interested
in the property. Subparagraph (iii) recognizes that a warrant is not necessary if the
property is subject to a judicial restraining order. The government remains free,
however, to seek a warrant if it anticipates that the restraining order may be modified
or vacated.

Paragraph (c). Subparagraph (ii) requires that the warrant and any supplemental
process be served as soon as practicable unless the property is already in the
government's possession, custody, or control. But it authorizes the court to order a
different time. The authority to order a different time recognizes that the government
may have secured orders sealing the complaint in a civil forfeiture action or have won
a stay after filing. The seal or stay may be ordered for reasons, such as protection of
an ongoing criminal investigation, that would be defeated by prompt service of the
warrant. Subparagraph (ii) does not reflect any independent ground for ordering a
seal or stay, but merely reflects the consequences for execution when sealing or a
stay is ordered. A court also may order a different time for service if good cause is
shown for reasons unrelated to a seal or stay. Subparagraph (iv) reflects the
uncertainty surrounding service of an arrest warrant on property not in the United
States. It is not possible to identify in the rule the appropriate authority for serving

Jprocess in all other countries. Transmission of the warrant to an appropriate authority,
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Paragraph (a). Paragraph (@) reflects the traditional practice of publishing notice of
an in rem action.

Subparagraph (i) recognizes two exceptions to the general publication requirement.
Publication is not required if the defendant property is worth less than $1,000 and
direct notice is sent to all reasonably identifiable potential claimants as required by
subdivision (4)(b). Publication also is not required if the cost would exceed the
property's value and the court finds that other means of notice would satisfy due
process. Publication on a government-established internet forfeiture site, as
contemplated by subparagraph (iv), would be at a low marginal publication cost,
which would likely be the cost to compare to the property value.

Subparagraph (iv) states the basic criterion for selecting the means and method of
publication. The purpose is to adopt a means reasonably calculated to reach potential
claimants. The government should choose from among these means a method that is
reasonably likely to reach potential claimants at a cost reasonable in the
circumstances.

If the property is in the United States and newspaper notice is chosen, publication
may be where the action is filed, where the property was seized, or—if the property
was not seized—where the property is located. Choice among these places is
influenced by the probable location of potential claimants.

If the property is not in the United States, account must be taken of the sensitivities
that surround publication of legal notices in other countries. A foreign country may
forbid local publication. If potential claimants are likely to be in the United States,
publication in the district where the action is filed may be the best choice. If potential
claimants are likely to be located abroad, the better choice may be publication by
means generally circulated in the country where the property is located.

Newspaper publication is not a particularly effective means of notice for most
potential claimants. Its traditional use is best defended by want of affordable
alternatives. Paragraph (iv)(C) contemplates a government-created internet forfeiture
site that would provide a single easily identified means of notice. Such a site could
allow much more direct access to notice as to any specific property than publication
provides.

Paragraph (b). Paragraph (b) is entirely new. For the first time, Rule G expressly
recognizes the due process obligation to send notice to any person who reasonably
“vappears to be a potential claimant.
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makes it reasonably appear that a person is a potential claimant. The duty to send
notice terminates when the time for filing a claim expires.

Notice of the action does not require formal service of summons in the manner
required by Rule 4 to initiate a personal action. The process that begins an in rem
forfeiture action is addressed by subdivision (3). This process commonly gives notice
to potential claimants. Publication of notice is required in addition to this process. Due
process requirements have moved beyond these traditional means of notice, but are
satisfied by practical means that are reasonably calculated to accomplish actual
notice.

Subparagraph (ii)(B) directs that the notice state a deadline for filing a claim that is
at least 35 days after the notice is sent. This provision applies both in actions that fall
within 18 U.S.C. §983(a)(4)(A) and in other actions. Section 983(a)(4)(A) states that
a claim should be filed no later than 30 days after service of the complaint. The
variation introduced by subparagraph (ii)(B) reflects the procedure of §983(a)(2)(B)
for nonjudicial forfeiture proceedings. The nonjudicial procedure requires that a claim
be filed “"not later than the deadline set forth in a personal notice letter (which may be
not earlier than 35 days after the date the letter is sent) * * *.” This procedure is as
suitable in a civil forfeiture action as in a nonjudicial forfeiture proceeding. Thirty-five
days after notice is sent ordinarily will extend the claim time by no more than a brief
period; a claimant anxious to expedite proceedings can file the claim before the
deadline; and the government has flexibility to set a still longer period when
circumstances make that desirable.

Subparagraph (iii) begins by stating the basic requirement that notice must be sent
by means reasonably calculated to reach the potential claimant. No attempt is made
to list the various means that may be reasonable in different circumstances. It may
be reasonable, for example, to rely on means that have already been established for
communication with a particular potential claimant. The government's interest in
choosing a means likely to accomplish actual notice is bolstered by its desire to avoid
post-forfeiture challenges based on arguments that a different method would have
been more likely to accomplish actual notice. Flexible rule language accommodates
the rapid evolution of communications technology.

Notice may be directed to a potential claimant through counsel, but only to counsel
already representing the claimant with respect to the seizure of the property, or in a

related investigation, administrative forfeiture proceeding, or criminal case.
v
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reach the potential claimant. This provision does not address due process questions
that may arise if a particular prison has deficient procedures for delivering notice to
prisoners. See Dusenbery v. U.S., 534 U.S. 161 (2002).

Items (D) and (E) of subparagraph (iii) authorize the government to rely on an
address given by a person who is not incarcerated. The address may have been given
to the agency that arrested or released the person, or to the agency that seized the
property. The government is not obliged to undertake an independent investigation to
verify the address.

Subparagraph (iv) identifies the date on which notice is considered to be sent for
some common means, without addressing the circumstances for choosing among the
identified means or other means. The date of sending should be determined by
analogy for means not listed. Facsimile transmission, for example, is sent upon
transmission. Notice by personal delivery is sent on delivery.

Subparagraph (v), finally, reflects the purpose to effect actual notice by providing
that a potential claimant who had actual notice of a forfeiture proceeding cannot
oppose or seek relief from forfeiture because the government failed to comply with
subdivision (4)(b).

Subdivision (5)

Paragraph (a). Paragraph (a) establishes that the first step of contesting a civil
forfeiture action is to file a claim. A claim is required by 18 U.S.C. §983(a)(4)(A) for
actions covered by §983. Paragraph (a) applies this procedure as well to actions not
covered by §983. “"Claim” is used to describe this first pleading because of the
statutory references to claim and claimant. It functions in the same way as the
statement of interest prescribed for an admiralty proceeding by Rule C(6), and is not
related to the distinctive meaning of “claim” in admiralty practice.

If the claimant states its interest in the property to be as bailee, the bailor must be
identified. A bailee who files a claim on behalf of a bailor must state the bailee's
authority to do so.

The claim must be signed under penalty of perjury by the person making it. An
artificial body that can act only through an agent may authorize an agent to sign for
it. Excusable inability of counsel to obtain an appropriate signature may be grounds
for an extension of time to file the claim.

v Paragraph (a)(ii) sets the time for filing a claim. Item (C) applies in the relatively
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Paragraph (b). Under 18 U.S.C. §983(a)(4)(B), which governs many forfeiture
proceedings, a person who asserts an interest by filing a claim “shall file an answer to
the Government's complaint for forfeiture not later than 20 days after the date of the
filing of the claim.” Paragraph (b) recognizes that this statute works within the general
procedures established by Civil Rule 12. Rule 12(a)(4) suspends the time to answer
when a Rule 12 motion is served within the time allowed to answer. Continued
application of this rule to proceedings governed by §983(a)(4)(B) serves all of the
purposes advanced by Rule 12(a)(4), see U.S. v. $8,221,877.16, 330 F.3d 141 (3d
Cir. 2003); permits a uniform procedure for all civil forfeiture actions; and recognizes
that a motion under Rule 12 can be made only after a claim is filed that provides
background for the motion.

Failure to present an objection to in rem jurisdiction or to venue by timely motion or
answer waives the objection. Waiver of such objections is familiar. An answer may be
amended to assert an objection initially omitted. But Civil Rule 15 should be applied
to an amendment that for the first time raises an objection to in rem jurisdiction by
analogy to the personal jurisdiction objection provision in Civil Rule 12(h)(1)(B). The
amendment should be permitted only if it is permitted as a matter of course under
Rule 15(a).

A claimant's motion to dismiss the action is further governed by subdivisions (6)(c),
(8)(b), and (8)(c).

Subdivision (6)

Subdivision (6) illustrates the adaptation of an admiralty procedure to the different
needs of civil forfeiture. Rule C(6) permits interrogatories to be served with the
complaint in an in rem action without limiting the subjects of inquiry. Civil forfeiture
practice does not require such an extensive departure from ordinary civil practice. It
remains useful, however, to permit the government to file limited interrogatories at
any time after a claim is filed to gather information that bears on the claimant's
standing. Subdivisions (8)(b) and (c) allow a claimant to move to dismiss only if the
claimant has standing, and recognize the government's right to move to dismiss a
claim for lack of standing. Subdivision (6) interrogatories are integrated with these
provisions in that the interrogatories are limited to the claimant's identity and
relationship to the defendant property. If the claimant asserts a relationship to the
property as bailee, the interrogatories can inquire into the bailor's interest in the
property and the bailee's relationship to the bailor. The claimant can accelerate the

Mime to serve subdivision (6) interroaatories bv servina a motion to dismiss—the

Divorce Custody Parenting Time

Experienced Divorce and Family Lawyers to Help with Your Divorce & Far
matters.

Stelmock Law Firm, PC

https://www.law.cornell.edu/rules/frcp/rule_G 13/19


https://www.googleadservices.com/pagead/aclk?sa=L&ai=CJF4ut340Y5uCE-vT18cPi5uTiAj3m92dX9r9xrLhD6SpjN6VDhABIMP_mAxgyca2iZCk6A-gAbHSneEDyAEJqAMByAPLBKoE-wFP0PNIooOTed-LtlyBkE_cXJmG5jFpSlgj1kDqssjbprj9q6G2HZ_LrbrCKgigN6SXt6jn2tuyyNQvayijWQ5hpyyr6p4A7yDDljR7Eo2PTDiog6Srrq_VYL2C78ToHJUEiBqYI5U5sAqYJOuCDU4gWwCz7yJb2qU_CgZ-OTi7aytpNEphEh9Vq16MYGJW20jj5INZiYytq-gcspnQ5r4P6hwEBsZHSY_WfStzDK7IvorfIZ1wJVVbHG4gRbIow_KStwTmPvTJGHZ_9HKcNVGnfUQdag8lW622nRy_l4lWEP6xCkIvqAtw45DP8bRwnFIi2JIIJ1ibhHOQvcAEtsuDnYIDoAYugAe3reIeqAeOzhuoB5PYG6gH7paxAqgH_p6xAqgHpKOxAqgH1ckbqAemvhuoB5oGqAfz0RuoB5bYG6gHqpuxAqgH35-xAtgHANIIDwiAYRABGB8yAooCOgKAQLEJSzVDycZASxeACgGKCiFodHRwOi8vd3d3Lm1pY2hpZ2FuZmFtaWx5bGF3LmNvbS-YCwHICwHgCwGADAG4DAHYEwrQFQH4FgGAFwE&ae=1&num=1&cid=CAASEuRorZclvyCEB31TEWkaNzzZvg&sig=AOD64_2x7uazVdCaGX12lNPpnVI0RNOUnQ&client=ca-pub-6351434937294517&nb=9&adurl=https://www.michiganfamilylaw.com/%3Fgclid%3DEAIaIQobChMI27milPy3-gIV6-n1Ah2LzQSBEAEYASAAEgJcJ_D_BwE
https://www.googleadservices.com/pagead/aclk?sa=L&ai=CJF4ut340Y5uCE-vT18cPi5uTiAj3m92dX9r9xrLhD6SpjN6VDhABIMP_mAxgyca2iZCk6A-gAbHSneEDyAEJqAMByAPLBKoE-wFP0PNIooOTed-LtlyBkE_cXJmG5jFpSlgj1kDqssjbprj9q6G2HZ_LrbrCKgigN6SXt6jn2tuyyNQvayijWQ5hpyyr6p4A7yDDljR7Eo2PTDiog6Srrq_VYL2C78ToHJUEiBqYI5U5sAqYJOuCDU4gWwCz7yJb2qU_CgZ-OTi7aytpNEphEh9Vq16MYGJW20jj5INZiYytq-gcspnQ5r4P6hwEBsZHSY_WfStzDK7IvorfIZ1wJVVbHG4gRbIow_KStwTmPvTJGHZ_9HKcNVGnfUQdag8lW622nRy_l4lWEP6xCkIvqAtw45DP8bRwnFIi2JIIJ1ibhHOQvcAEtsuDnYIDoAYugAe3reIeqAeOzhuoB5PYG6gH7paxAqgH_p6xAqgHpKOxAqgH1ckbqAemvhuoB5oGqAfz0RuoB5bYG6gHqpuxAqgH35-xAtgHANIIDwiAYRABGB8yAooCOgKAQLEJSzVDycZASxeACgGKCiFodHRwOi8vd3d3Lm1pY2hpZ2FuZmFtaWx5bGF3LmNvbS-YCwHICwHgCwGADAG4DAHYEwrQFQH4FgGAFwE&ae=1&num=1&cid=CAASEuRorZclvyCEB31TEWkaNzzZvg&sig=AOD64_2x7uazVdCaGX12lNPpnVI0RNOUnQ&client=ca-pub-6351434937294517&nb=0&adurl=https://www.michiganfamilylaw.com/%3Fgclid%3DEAIaIQobChMI27milPy3-gIV6-n1Ah2LzQSBEAEYASAAEgJcJ_D_BwE
https://www.googleadservices.com/pagead/aclk?sa=L&ai=CJF4ut340Y5uCE-vT18cPi5uTiAj3m92dX9r9xrLhD6SpjN6VDhABIMP_mAxgyca2iZCk6A-gAbHSneEDyAEJqAMByAPLBKoE-wFP0PNIooOTed-LtlyBkE_cXJmG5jFpSlgj1kDqssjbprj9q6G2HZ_LrbrCKgigN6SXt6jn2tuyyNQvayijWQ5hpyyr6p4A7yDDljR7Eo2PTDiog6Srrq_VYL2C78ToHJUEiBqYI5U5sAqYJOuCDU4gWwCz7yJb2qU_CgZ-OTi7aytpNEphEh9Vq16MYGJW20jj5INZiYytq-gcspnQ5r4P6hwEBsZHSY_WfStzDK7IvorfIZ1wJVVbHG4gRbIow_KStwTmPvTJGHZ_9HKcNVGnfUQdag8lW622nRy_l4lWEP6xCkIvqAtw45DP8bRwnFIi2JIIJ1ibhHOQvcAEtsuDnYIDoAYugAe3reIeqAeOzhuoB5PYG6gH7paxAqgH_p6xAqgHpKOxAqgH1ckbqAemvhuoB5oGqAfz0RuoB5bYG6gHqpuxAqgH35-xAtgHANIIDwiAYRABGB8yAooCOgKAQLEJSzVDycZASxeACgGKCiFodHRwOi8vd3d3Lm1pY2hpZ2FuZmFtaWx5bGF3LmNvbS-YCwHICwHgCwGADAG4DAHYEwrQFQH4FgGAFwE&ae=1&num=1&cid=CAASEuRorZclvyCEB31TEWkaNzzZvg&sig=AOD64_2x7uazVdCaGX12lNPpnVI0RNOUnQ&client=ca-pub-6351434937294517&nb=7&adurl=https://www.michiganfamilylaw.com/%3Fgclid%3DEAIaIQobChMI27milPy3-gIV6-n1Ah2LzQSBEAEYASAAEgJcJ_D_BwE
https://www.googleadservices.com/pagead/aclk?sa=L&ai=CJF4ut340Y5uCE-vT18cPi5uTiAj3m92dX9r9xrLhD6SpjN6VDhABIMP_mAxgyca2iZCk6A-gAbHSneEDyAEJqAMByAPLBKoE-wFP0PNIooOTed-LtlyBkE_cXJmG5jFpSlgj1kDqssjbprj9q6G2HZ_LrbrCKgigN6SXt6jn2tuyyNQvayijWQ5hpyyr6p4A7yDDljR7Eo2PTDiog6Srrq_VYL2C78ToHJUEiBqYI5U5sAqYJOuCDU4gWwCz7yJb2qU_CgZ-OTi7aytpNEphEh9Vq16MYGJW20jj5INZiYytq-gcspnQ5r4P6hwEBsZHSY_WfStzDK7IvorfIZ1wJVVbHG4gRbIow_KStwTmPvTJGHZ_9HKcNVGnfUQdag8lW622nRy_l4lWEP6xCkIvqAtw45DP8bRwnFIi2JIIJ1ibhHOQvcAEtsuDnYIDoAYugAe3reIeqAeOzhuoB5PYG6gH7paxAqgH_p6xAqgHpKOxAqgH1ckbqAemvhuoB5oGqAfz0RuoB5bYG6gHqpuxAqgH35-xAtgHANIIDwiAYRABGB8yAooCOgKAQLEJSzVDycZASxeACgGKCiFodHRwOi8vd3d3Lm1pY2hpZ2FuZmFtaWx5bGF3LmNvbS-YCwHICwHgCwGADAG4DAHYEwrQFQH4FgGAFwE&ae=1&num=1&cid=CAASEuRorZclvyCEB31TEWkaNzzZvg&sig=AOD64_2x7uazVdCaGX12lNPpnVI0RNOUnQ&client=ca-pub-6351434937294517&nb=1&adurl=https://www.michiganfamilylaw.com/%3Fgclid%3DEAIaIQobChMI27milPy3-gIV6-n1Ah2LzQSBEAEYASAAEgJcJ_D_BwE

9/28/22, 1:05 PM Rule G. Forfeiture Actions in Rem | Federal Rules of Civil Procedure | US Law | LIl / Legal Information Institute

Special interrogatories served under Rule G(6) do not count against the
presumptive 25-interrogatory limit established by Rule 33(a). Rule 33 procedure
otherwise applies to these interrogatories.

Subdivision (6) supersedes the discovery “moratorium” of Rule 26(d) and the
broader interrogatories permitted for admiralty proceedings by Rule C(6).

Subdivision (7)

Paragraph (a). Paragraph (@) is adapted from Rule E(9)(b). It provides for
preservation orders when the government does not have actual possession of the
defendant property. It also goes beyond Rule E(9) by recognizing the need to prevent
use of the defendant property in ongoing criminal offenses.

Paragraph (b). Paragraph (b)(i)(C) recognizes the authority, already exercised in
some cases, to order sale of property subject to a defaulted mortgage or to defaulted
taxes. The authority is narrowly confined to mortgages and tax liens; other lien
interests may be addressed, if at all, only through the general good-cause provision.
The court must carefully weigh the competing interests in each case.

Paragraph (b)(i)(D) establishes authority to order sale for good cause. Good cause
may be shown when the property is subject to diminution in value. Care should be
taken before ordering sale to avoid diminished value.

Paragraph (b)(iii) recognizes that if the court approves, the interests of all parties
may be served by their agreement to sale, aspects of the sale, or sale procedures
that depart from governing statutory procedures.

Paragraph (c) draws from Rule E(9)(a), (b), and (c). Disposition of the proceeds as
provided by law may require resolution of disputed issues. A mortgagee's claim to the
property or sale proceeds, for example, may be disputed on the ground that the
mortgage is not genuine. An undisputed lien claim, on the other hand, may be
recognized by payment after an interlocutory sale.

Subdivision (8)

Subdivision (8) addresses a humber of issues that are unique to civil forfeiture
actions.

Paragraph (a). Standing to suppress use of seized property as evidence is governed
by principles distinct from the principles that govern claim standing. A claimant with
standing to contest forfeiture may not have standing to seek suppression. Rule G
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strike the claim or answer. This procedure is reflected in the (b)(i) reminder that a
motion to dismiss the forfeiture action may be made only by a claimant who
establishes claim standing. The government, moreover, need not respond to a
claimant's motion to dismiss until 20 days after the claimant has answered any
subdivision (6) interrogatories.

Paragraph (b)(ii) mirrors 18 U.S.C. §983(a)(3)(D). It applies only to an action
independently governed by §983(a)(3)(D), implying nothing as to actions outside
§983(a)(3)(D). The adequacy of the complaint is measured against the pleading
requirements of subdivision (2), not against the quality of the evidence available to
the government when the complaint was filed.

Paragraph (c). As noted with paragraph (b), paragraph (c) governs the procedure
for determining whether a claimant has standing. It does not address the principles
that govern claim standing.

Paragraph (c)(i)(A) provides that the government may move to strike a claim or
answer for failure to comply with the pleading requirements of subdivision (5) or to
answer subdivision (6) interrogatories. As with other pleadings, the court should
strike a claim or answer only if satisfied that an opportunity should not be afforded to
cure the defects under Rule 15. Not every failure to respond to subdivision (6)
interrogatories warrants an order striking the claim. But the special role that
subdivision (6) plays in the scheme for determining claim standing may justify a
somewhat more demanding approach than the general approach to discovery
sanctions under Rule 37.

Paragraph (c)(ii) directs that a motion to strike a claim or answer be decided before
any motion by the claimant to dismiss the action. A claimant who lacks standing is
not entitled to challenge the forfeiture on the merits.

Paragraph (c)(ii) further identifies three procedures for addressing claim standing. If

a claim fails on its face to show facts that support claim standing, the claim can be
dismissed by judgment on the pleadings. If the claim shows facts that would support
claim standing, those facts can be tested by a motion for summary judgment. If
material facts are disputed, precluding a grant of summary judgment, the court may
hold an evidentiary hearing. The evidentiary hearing is held by the court without a
jury. The claimant has the burden to establish claim standing at a hearing; procedure
on a government summary judgment motion reflects this allocation of the burden.

v Paragraph (d). The hardship release provisions of 18 U.S.C. §983(f) do not apply to
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made on the circumstances of the particular proceeding. The district where the
forfeiture action is filed has the advantage of bringing all related proceedings
together, avoiding the waste that flows from consideration of different parts of the
same forfeiture proceeding in the court where the warrant issued or the court where
the property was seized. Transfer to that court would serve consolidation, the purpose
that underlies nationwide enforcement of a seizure warrant. But there may be
offsetting advantages in retaining the petition where it was filed. The claimant may
not be able to litigate, effectively or at all, in a distant court. Issues relevant to the
petition may be better litigated where the property was seized or where the warrant
issued. One element, for example, is whether the claimant has sufficient ties to the
community to provide assurance that the property will be available at the time of
trial. Another is whether continued government possession would prevent the
claimant from working. Determining whether seizure of the claimant's automobile
prevents work may turn on assessing the realities of local public transit facilities.

Paragraph (e). The Excessive Fines Clause of the Eighth Amendment forbids an
excessive forfeiture. U.S. v. Bajakajian, 524 U.S. 321 (1998). 18 U.S.C. §983(9)
provides a “petition” “to determine whether the forfeiture was constitutionally
excessive” based on finding “that the forfeiture is grossly disproportional to the
offense.” Paragraph (e) describes the procedure for §983(g) mitigation petitions and
adopts the same procedure for forfeiture actions that fall outside §983(g). The
procedure is by motion, either for summary judgment or for mitigation after a
forfeiture judgment is entered. The claimant must give notice of this defense by
pleading, but failure to raise the defense in the initial answer may be cured by
amendment under Rule 15. The issues that bear on mitigation often are separate
from the issues that determine forfeiture. For that reason it may be convenient to
resolve the issue by summary judgment before trial on the forfeiture issues. Often,
however, it will be more convenient to determine first whether the property is to be
forfeited. Whichever time is chosen to address mitigation, the parties must have had
the opportunity to conduct civil discovery on the defense. The extent and timing of
discovery are governed by the ordinary rules.

Subdivision (9)

Subdivision (9) serves as a reminder of the need to demand jury trial under Rule
38. It does not expand the right to jury trial. See U.S. v. One Parcel of Property
Located at 32 Medley Lane, 2005 WL 465241 (D.Conn. 2005), ruling that the court,

Lot the jury, determines whether a forfeiture is constitutionally excessive.

Divorce Custody Parenting Time

Experienced Divorce and Family Lawyers to Help with Your Divorce & Far
matters.

Stelmock Law Firm, PC

https://www.law.cornell.edu/rules/frcp/rule_G 16/19


https://www.googleadservices.com/pagead/aclk?sa=L&ai=CJF4ut340Y5uCE-vT18cPi5uTiAj3m92dX9r9xrLhD6SpjN6VDhABIMP_mAxgyca2iZCk6A-gAbHSneEDyAEJqAMByAPLBKoE-wFP0PNIooOTed-LtlyBkE_cXJmG5jFpSlgj1kDqssjbprj9q6G2HZ_LrbrCKgigN6SXt6jn2tuyyNQvayijWQ5hpyyr6p4A7yDDljR7Eo2PTDiog6Srrq_VYL2C78ToHJUEiBqYI5U5sAqYJOuCDU4gWwCz7yJb2qU_CgZ-OTi7aytpNEphEh9Vq16MYGJW20jj5INZiYytq-gcspnQ5r4P6hwEBsZHSY_WfStzDK7IvorfIZ1wJVVbHG4gRbIow_KStwTmPvTJGHZ_9HKcNVGnfUQdag8lW622nRy_l4lWEP6xCkIvqAtw45DP8bRwnFIi2JIIJ1ibhHOQvcAEtsuDnYIDoAYugAe3reIeqAeOzhuoB5PYG6gH7paxAqgH_p6xAqgHpKOxAqgH1ckbqAemvhuoB5oGqAfz0RuoB5bYG6gHqpuxAqgH35-xAtgHANIIDwiAYRABGB8yAooCOgKAQLEJSzVDycZASxeACgGKCiFodHRwOi8vd3d3Lm1pY2hpZ2FuZmFtaWx5bGF3LmNvbS-YCwHICwHgCwGADAG4DAHYEwrQFQH4FgGAFwE&ae=1&num=1&cid=CAASEuRorZclvyCEB31TEWkaNzzZvg&sig=AOD64_2x7uazVdCaGX12lNPpnVI0RNOUnQ&client=ca-pub-6351434937294517&nb=9&adurl=https://www.michiganfamilylaw.com/%3Fgclid%3DEAIaIQobChMI27milPy3-gIV6-n1Ah2LzQSBEAEYASAAEgJcJ_D_BwE
https://www.googleadservices.com/pagead/aclk?sa=L&ai=CJF4ut340Y5uCE-vT18cPi5uTiAj3m92dX9r9xrLhD6SpjN6VDhABIMP_mAxgyca2iZCk6A-gAbHSneEDyAEJqAMByAPLBKoE-wFP0PNIooOTed-LtlyBkE_cXJmG5jFpSlgj1kDqssjbprj9q6G2HZ_LrbrCKgigN6SXt6jn2tuyyNQvayijWQ5hpyyr6p4A7yDDljR7Eo2PTDiog6Srrq_VYL2C78ToHJUEiBqYI5U5sAqYJOuCDU4gWwCz7yJb2qU_CgZ-OTi7aytpNEphEh9Vq16MYGJW20jj5INZiYytq-gcspnQ5r4P6hwEBsZHSY_WfStzDK7IvorfIZ1wJVVbHG4gRbIow_KStwTmPvTJGHZ_9HKcNVGnfUQdag8lW622nRy_l4lWEP6xCkIvqAtw45DP8bRwnFIi2JIIJ1ibhHOQvcAEtsuDnYIDoAYugAe3reIeqAeOzhuoB5PYG6gH7paxAqgH_p6xAqgHpKOxAqgH1ckbqAemvhuoB5oGqAfz0RuoB5bYG6gHqpuxAqgH35-xAtgHANIIDwiAYRABGB8yAooCOgKAQLEJSzVDycZASxeACgGKCiFodHRwOi8vd3d3Lm1pY2hpZ2FuZmFtaWx5bGF3LmNvbS-YCwHICwHgCwGADAG4DAHYEwrQFQH4FgGAFwE&ae=1&num=1&cid=CAASEuRorZclvyCEB31TEWkaNzzZvg&sig=AOD64_2x7uazVdCaGX12lNPpnVI0RNOUnQ&client=ca-pub-6351434937294517&nb=0&adurl=https://www.michiganfamilylaw.com/%3Fgclid%3DEAIaIQobChMI27milPy3-gIV6-n1Ah2LzQSBEAEYASAAEgJcJ_D_BwE
https://www.googleadservices.com/pagead/aclk?sa=L&ai=CJF4ut340Y5uCE-vT18cPi5uTiAj3m92dX9r9xrLhD6SpjN6VDhABIMP_mAxgyca2iZCk6A-gAbHSneEDyAEJqAMByAPLBKoE-wFP0PNIooOTed-LtlyBkE_cXJmG5jFpSlgj1kDqssjbprj9q6G2HZ_LrbrCKgigN6SXt6jn2tuyyNQvayijWQ5hpyyr6p4A7yDDljR7Eo2PTDiog6Srrq_VYL2C78ToHJUEiBqYI5U5sAqYJOuCDU4gWwCz7yJb2qU_CgZ-OTi7aytpNEphEh9Vq16MYGJW20jj5INZiYytq-gcspnQ5r4P6hwEBsZHSY_WfStzDK7IvorfIZ1wJVVbHG4gRbIow_KStwTmPvTJGHZ_9HKcNVGnfUQdag8lW622nRy_l4lWEP6xCkIvqAtw45DP8bRwnFIi2JIIJ1ibhHOQvcAEtsuDnYIDoAYugAe3reIeqAeOzhuoB5PYG6gH7paxAqgH_p6xAqgHpKOxAqgH1ckbqAemvhuoB5oGqAfz0RuoB5bYG6gHqpuxAqgH35-xAtgHANIIDwiAYRABGB8yAooCOgKAQLEJSzVDycZASxeACgGKCiFodHRwOi8vd3d3Lm1pY2hpZ2FuZmFtaWx5bGF3LmNvbS-YCwHICwHgCwGADAG4DAHYEwrQFQH4FgGAFwE&ae=1&num=1&cid=CAASEuRorZclvyCEB31TEWkaNzzZvg&sig=AOD64_2x7uazVdCaGX12lNPpnVI0RNOUnQ&client=ca-pub-6351434937294517&nb=7&adurl=https://www.michiganfamilylaw.com/%3Fgclid%3DEAIaIQobChMI27milPy3-gIV6-n1Ah2LzQSBEAEYASAAEgJcJ_D_BwE
https://www.googleadservices.com/pagead/aclk?sa=L&ai=CJF4ut340Y5uCE-vT18cPi5uTiAj3m92dX9r9xrLhD6SpjN6VDhABIMP_mAxgyca2iZCk6A-gAbHSneEDyAEJqAMByAPLBKoE-wFP0PNIooOTed-LtlyBkE_cXJmG5jFpSlgj1kDqssjbprj9q6G2HZ_LrbrCKgigN6SXt6jn2tuyyNQvayijWQ5hpyyr6p4A7yDDljR7Eo2PTDiog6Srrq_VYL2C78ToHJUEiBqYI5U5sAqYJOuCDU4gWwCz7yJb2qU_CgZ-OTi7aytpNEphEh9Vq16MYGJW20jj5INZiYytq-gcspnQ5r4P6hwEBsZHSY_WfStzDK7IvorfIZ1wJVVbHG4gRbIow_KStwTmPvTJGHZ_9HKcNVGnfUQdag8lW622nRy_l4lWEP6xCkIvqAtw45DP8bRwnFIi2JIIJ1ibhHOQvcAEtsuDnYIDoAYugAe3reIeqAeOzhuoB5PYG6gH7paxAqgH_p6xAqgHpKOxAqgH1ckbqAemvhuoB5oGqAfz0RuoB5bYG6gHqpuxAqgH35-xAtgHANIIDwiAYRABGB8yAooCOgKAQLEJSzVDycZASxeACgGKCiFodHRwOi8vd3d3Lm1pY2hpZ2FuZmFtaWx5bGF3LmNvbS-YCwHICwHgCwGADAG4DAHYEwrQFQH4FgGAFwE&ae=1&num=1&cid=CAASEuRorZclvyCEB31TEWkaNzzZvg&sig=AOD64_2x7uazVdCaGX12lNPpnVI0RNOUnQ&client=ca-pub-6351434937294517&nb=1&adurl=https://www.michiganfamilylaw.com/%3Fgclid%3DEAIaIQobChMI27milPy3-gIV6-n1Ah2LzQSBEAEYASAAEgJcJ_D_BwE

9/28/22, 1:05 PM Rule G. Forfeiture Actions in Rem | Federal Rules of Civil Procedure | US Law | LIl / Legal Information Institute

presumptive 25-interrogatory limit in Rule 33. The Committee Note is amended to
state that the interrogatories do not count against the limit, but that Rule 33 governs
the procedure.

Rule G(7)(a) was amended to recognize the court's authority to enter an order
necessary to prevent use of the defendant property in a criminal offense.

Rule G(8)(c) was revised to clarify the use of three procedures to challenge a
claimant's standing—judgment on the pleadings, summary judgment, or an
evidentiary hearing.

Several other rule text changes were made to add clarity on small points or to
conform to Style conventions.

Changes were made in the Committee Note to explain some of the rule text
revisions, to add clarity on a few points, and to delete statements about complex
matters that seemed better left to case-law development.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The times set in the former rule at 20 days have been revised to 21 days. See the
Note to Rule 6.
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